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the evidence as a whole that he is guilty beyond a reasonable
doubt, you would be authorized to convict him.

If you believe beyond a reasonable doubt from the evi-
dence in this case that this defendant is guilty of murder,
then you would be authorized in that event to say, ‘‘We, the
Jjury, find the defendant gnilty.”’ Should you go no further,
gentlemen, and say nothing else in your verdiet, the Court
would have to sentence the defendant to the extreme penalty
for murder, towit: to be hanged by the neck until he is dead.
But should you see fit to do so, in the event you arrive at the
conclusion and belief beyond a reasonable doubt from the
evidence that this defendant is guilty, then, gentlemen, you
would be authorized in that event, if you saw fit to do so, to
say: ‘“We, the jury, find the defendant guilty, and we recom-
mend that he be imprisoned in the pentitentiary for life.”” In
the event you should make such a verdiet as that, then the
Court, under the law, would have to sentence the defendant
to the penitentiary for life.

You have heard the defendant make his statement. He

had the right to make it under the law. It is not made under
oath and he is not subject to examination or cross-examina-
tion. It is with you as to how much of it you will believe
or how little of it. You may go to the extent, if you see fit,
of believing it in preference to the sworn testimony in the
case,
In the event, gentlemen, you have a reasonable doubt from
the evidence, .or the evidence and the statement together, or
either, as to the defendant’s guilt as charged, then give the
prisoner the benefit of that doubt and acquit him; and in the
event you do acquit him the form of your verdict would be:
‘“We, the jury, find the defendant not guilty.”” As honest
jurors do your utmost to reach the truth from the evidence
and statement as you have heard it here, then let your ver-
dict speak it.

At 1245 the Jury retired.
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THE VERDICT AND SENTENCE.

At 4:55 the Jury returned into court with a verdict of
gualty.

The courtroom had been cleared of spectators; the prisoner
himself, as well as his counsel, were absent (see post, p. 410)
and only the Judge, the officers of the court and the state
counsel and some other members of the bar were present.

‘When the verdict was rendered, the windows of the court-
room were closed on account of the noise made by the crowd
in the streets.®

& “While the jury was out nearly four hours, and each and every
member was pledged to secrecy, it is definitely known that only one
ballot was taken and that the verdiet was reached in a comparatively
short time. When the crowd that filled the eourt room was driven
out Monday afternoon on the order of Judge Roan, it flowed to the
streets to await the verdiet, inereasing in size as the minutes passed.

“A veritable honeycomb of humanity spread over the section from

Whitehall to Central avenue, on Hunter street, and from Alabama
to Mitchell on Pryor. Men and women clung to the walls of build-
ings and sat in doorways. Windows were crowded with women and
girls and children. It was as though a street audience had gathered
to watch an eventful procession. The shrill orders of the mounted
policemen arose over the hum of the erowd. A knot of men clustered
around the press room, the windows of which front Hunter street,
just opposite the new court house building. As the reporters at the
telephone shouted the verdict to their offices, the word came through
the windows. It was received with a shout. The ery of guilty took
twinged flight from lip to lip. It traveled like the rattle of musketry.
Then came a combined shout that rose to the sky. Pandemonium
reigned. Hats went into the air. Women wept and shouted by
turns. .
“A great ovation was accorded Solicitor General Dorsey. As he
appeared in the doorway of the court house while the crowd yelled
its reception of the Frank verdiet, there came a mighty roar.”—At-
lanta Constitution, Aug. 26, 1913,

“The jury reached their verdict within two hours after Frank’s life
had been placed in their hands. On the first ballot the vote was ten
for conviction, one blank and one doubtful. The second ballot was
taken just one hour later, and resulted in a unanimous vote for con-
viction.”—Atlanta Journal, Aug. 26, 1913,

“Two thousand people, mostly men, awaited the announcement
of the verdict in the streets around the court house and the demon-
stration following the news of the verdict drew double that number
to the scene. The windows of the court room 'were ordered closed,
so great was the din from without the eourt. As the solicitor passed
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JupGe RoaN: Mr. Sheriff, I will pass sentence tomorrow.
Have the prisoner here. I will notify you in time of the
hour. Gentlemen of the jury, I thank you for your patient
service in this case. This has been the longest trial I have
ever participated in, and I dare say the longest you ever
have or ever will. Thanking you again for your long and
faithful service and arduous labors the Court will now dis-
miss you. The state will furnish your script for twenty-nine
days.

August 26.

JupGE RoaN: Mr. Frank, stand up. The jury which has
been trying you for days or rather for weeks, on yesterday aft-
ernoon rendered a verdict finding you guilty of murder. It is
now my duty as the presiding judge of this court to pass the
sentence of the law upon you for that offense. Before I pass
that sentence, have you anything to say, wherefore it should
not be passed.

Frank: I say now, as I have always said, that I am inno-
cent. Further than that my case is in the hands of my coun-
sel.

JUupGE RoaN: Mr. Frank, I have tried to see that you had
a fair trial for the offense for which you have been indicted.
I have the consciousness of knowing that I have made every
effort, as the law requires me to do, to see that your trial was
fair. Your counsel has notified me that a motion for a new

from the court house door he was picked up bodily by members of
the waiting erowd, and on their shoulders carried to his office in the
Kiser building across Pryor street. The shouting was deafening
when the solicitor appeared in the street. Two ballots were cast by
the jury before an agreement was reached. The first ballot cast
showed eleven members for a verdict of guilty withont the recommen-
dation of mercy and one in doubt. After one more ballot, an hour
later, the twelfth man came over to the majority and made the early
verdiet possible. Judge Roan declared that never in all of his
experience had he witnessed such a demonstration following the
announcement of a verdict. The shout from the 2,000 gathered out-
side the court room attracted more, and in ten minutes after the ver-
dict was made public the crowd was so great that the police reserves
began riding through it in an effort to disperse it.”—Atlanta Jour-
nal, Aug. 26, 1913. .
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trial will be filed in due order, and it will be duly heard. It
is now my duty to pronounce the formal sentence of the law
upon you, which I will read in open court. Indictment for
murder, Fulton superior court, May term, 1913. Verdiet of
guilty, July term, 1913, Whereupon, it is considered, ord-
ered and adjudged by the court that the defendant, Leo M.
Frank, be taken from the bar of this court to the common
jail of the county of Fulton, and that he be there safely kept
until his final execution in the manner fixed by law. It is
further ordered and adjudged by the court that on the tenth
day of October, 1913, the defendant, Leo M. Frank, shall be
executed by the sheriff of Fulton county in private, witnessed
only by the executing officer, a sufficient guard, the relatives
of such defendant, and such clergymen and friends as he may
desire; such execution to take place in the common jail of
Fulton county, and that said defendant on that day, between
the hours of 10 o’clock .a. m. and 2 o’clock p. m. be by the
sheriff of Fulton county hanged by the neck until he shall be
dead, and may God have mercy on his soul.

The following protest was issued by the prisoner’s attorneys and
published in the Atlanta newspapers of August 26:

We deem it not amiss to make a short statement, as the attorneys
of Leo M. Frank, to the public. The trial which has just occurred
and which has resulted in Mr. Frank’s conviction, was a farce and
not in any way a trial. In saying this, we do not make the least
eriticism of Judge Roan, who presided. Judge Roan is one of the
best men in Georgia and is an able and conscientious judge. The
temper of the public mind was sueh that it invaded the court room
and invaded the streets and made itself manifest at every turn the
Jjury made; and it was just as impossible for this jury to escape the
effects of this public feeling as if they had been turned loose and
had been permitted to mingle with the people. In doing this we are
making no eriticism of the jury. They were only men and uncon-
sciously this prejudice rendered any other verdict impossible. It
would have required a jury of stoies, a jury of Spartans to have with-
stood this situation. The time ought to come when this man will get
a fair trial, and we profoundly believe that it will. The final judg-
ment of the American people is a fair one. It is sometmes delayed
in coming, but it comes. We entered into this case with the profound
conviction of Mr. Frank’s innocence. The result has not changed our
opinion. Every step of the trial has intensified and fortified our pro-
found conviction of his innocence. :

"L. Z. Rosser,

R. R. Arnold.
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THE SUBSEQUENT HISTORY OF THE CASE—THE
APPEALS TO THE COURTS—THE COMMUTA-
TION BY THE GOVERNOR—THE LYNCH-
ING OF THE PRISONER.

October 31, 1913, Judge Roan denied the motion for a new
trial; February 17, 1914, the Supreme Court of Georgia af-
firmed the verdict of the lower court by a vote of four to two,
and February 25, unanimously overruled a motion for re-
hearing.! March 7 Frank was sentenced for a second time,
April 17 being set as the date for the execution. April 16
an extraordinary motion for a new trial was filed and sen-
tence was again stayed. April 22, Judge B. H. Hill, former
chief justice of the Court of Appeals,’* who had succeeded to
the judgeship of Fulton Superior Court, denied the extraord-
inary motion for a new trial. April 25 Frank’s sanity was
examined and he was declared sane. November 14 the Geor-
gia Supreme Court again denied a new trial* and on Novem-

1A large number of technical errors in procedure and in the admis-
sion of evidence and the prejudice of the jurymen were alleged by
the prisoner’s attorneys, but were all overruled by the Supreme
Court. Frank v. State, 80 S. E. Rep. 1016. The Court also ruled
that the disorder in the court room during the trial was not of such
a character as to impugn its fairness or furnish ground for reversing
the verdict; and that the cheering in the streets on the last day of
the trial was not heard by the jury, and they had no knowledge of
it until after they had rendered their verdict. The absence of the
prisoner from the Court room when the verdict 'was given was not
g:ntigged by his attorneys in this appeal. Frank v. State, 83 S. E.

p. 33.

ia See post, p. 628.

2 The error here alleged was the absence of the prisoner without
his consent from the Court room when the verdict was rendered.
Frank v. State, 83 S. E. Rep. 645. The Court stated the case in
these ‘words:

_“At the time the verdict was received and the jury trying the case
discharged, the defendant was in the custody of the law and inear-
cerated in the common jail of the county. He was not present when
the verdict was received, and the jury discharged as he had the right
in law to be, and as the law required he should be. He did not waive
the right to be present, nor did he authorize anyone to waive it for
him, nor consent that he should not be present. He did not know
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ber 18, refused a writ of error. November 23, Mr. Justice
Lamar, of the Supreme Court of the United States, refused
a writ of error. November 25, Mr. Justice Holmes, of the
United States Supreme Court, also refused a writ. Decem-
ber 7, the full bench of the United States Supreme Court re-
fused a writ of error. December 9, Frank was re-sentenced

that the verdict had been rendered and the jury discharged until after
the reception of the verdict and the discharge of the jury, and did
not know of any waiver of his presence made by his counsel until
after sentence of death had been pronounced upon him. On the day
the verdict was rendered and before the judge who presided at the
trial of the cause began his charge to the jury, the judge in the jury
room of the court house wherein the trial was proceeding, privately
conversed with two of the counsel of the defendant, and in the con-
versation referred to the probable danger of violence that the defend-
ant would be in if he were present when the verdict was rendered, if
the verdict should be one of acquittal; and after the judge had thus
expressed himself he requested the counsel thus spoken to, to agree
that the defendant need not be present at the time the verdict was
rendered, and the jury was polled. In these circumstances the coun-
sel did agree with the judge that the defendant should not be present
at the rendition of the verdict. In the same conversation the judge
expressed the opinion also to the counsel that even counsel of the
defendant might be in danger if they should be present at the recep-
tion of the verdiet. In these ecircumstances defendant’s eounsel,
Rosser and Arnold, did agree with the judge that defendant should
not be present at the rendition of the verdict. The defendant was
not present at the conversation and knew nothing about any agree-
ment made as above stated until after the verdict was received, and
the jury was discharged and until after sentence of death was pro-
nounced upon him. Pursuant to the conversation, neither of defend-
ant’s counsel were present when the verdict was received, and the
jury discharged. Defendant says that he did not give counsel nor
anyone else any authority to waive or renounce the right of the
defendant to be present at the reception of the verdict or to agree
that the defendant should not be present thereat; that the relation of
client and attorney did not give them such authority, though counsel
acted in the most perfeet good faith and in the interest of the safety
of the defendant. Defendant did not agree that his counsel or either
of them might be absent when the verdict was rendered.

“Defendant says upon and because of the grounds above stated:
The verdict was of no legal effect, and was void and in violation
of article 1, Sec. 1, par. 3, of the Constitution of the State of Geor-
gia, which provides that ‘no person shall be deprived of life, liberty
or property except by due process of law. That the recepton of the
verdict in the involuntary absence of the defendant, was in violation
of and contrary to the provisions of Article 6, Sec. 18, par. 1, of the
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to hang January 22, 1915. December 21 United States Dis-
trict Judge, W. T. Newman of Georgia, refused a writ of
habeas corpus. December 28, 1914, Mr. Justice Lamar grant-
ed an appeal and certificate of reasonable doubt to the United
- States Supreme Court. April 19, 1915, the Supreme Court
of the United States, with Mr. Justices Holmes and Hughes
dissenting, dismissed the appeal.® May 31, Frank’s plea for
commutation of sentence to life imprisonment was heard be-
fore the State Prison Commission. June 9, 1915, the State
Prison Commission submitted a divided report to Governor
Slaton, Commissioners Davison and Rainey voting against,
and Commissioner Paterson for commutation. June 21, Gov-
ernor Slaton commuted Frank’s sentence to life imprison-
ment and the prisoner was taken to Milledgeville to begin
his sentence.

On July 17, 1915, Frank was attacked by a fellow convict
who cut his throat with a butcher knife. He lingered be-
tween life and death for several weeks, but finally recovered.

Constitution of the State of Georgia, which provides that the right
of trial by jury except where it is otherwise provided in this Con-
stitntion, shall remain invidlate. That the reception of the verdict in
the absence of the defendant was contrary to and in violation of the
provisions of the fourteenth amendment to the Constitution of the
United States, to wit: ‘Nor shall any State deprive any person of
life, liberty or property without due process of law; nor deny to
any person within its jurisdiction the equal protection of the laws.’
That the reception of the verdict in the absence of the defendant was
in violation of Article 1, See. 1, par. 5, of the Constitution of the
State of Georgia, to wit: ‘Every person charged with an offense
against the laws of this State shall have the privilege and benefit of
counsel.” ”

The Supreme Court ruled that because Frank was in court with
his attorneys when he was sentenced and because later, within the
time allowed by law, made a motion for a new trial, which recited,
among other things his absence at the reception of the verdiet, and
that his presence had been waived by his counsel and his motion for
new trial was refused by the trial court and its judgement affirmed
by the Supreme Court, the defendant must be considered as having
acquiesced in the waiver made by his counsel of his presence at the
reception of the verdict, and he eannot at a subsequent date set up
such absence as a ground to set aside the verdict.

3 Frank v. Magnum, 237 U. S. 309.
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At daybreak on August 17th, two miles northeast of Mari-
etta, in Cobb County, Georgia, Frank was lynched by a mob.
Mary Phagan’s body was buried in the- cemetery of this
town. A number of men in automobiles arrived at the State
Prison farm where Frank was serving his commuted life
sentence, after dark on the evening of August 16th. These
men cut the telephone wires, overpowered the guards, en-
tered the hall where Frank was sleeping, carried him into
one of the automobiles, and the journey was made during the
night all the way to Marietta, Cobb County, a distance of
some 125 miles. Frank was hanged to a tree by this mob..
The mob was dissuaded from burning the body by some eciti-
zens who arrived on the scene after the hanging.t. The body

4 Marietta, Georgia. The scenes at the place where Leo M. Frank
was hanged, were nerve wrecking. The erowd gathered with
rapidity. They swarmed the road from both directions. They
seemed to rise up out of the ground, so fast they came. The automo-
biles eame ecareening, recklessly disregarding hife and limb of oceu-
pants. Horse-drawn vehicles came at a gallop. Pedestrians came
running. Women came, children eame—even babies in arms. The
sight of the body swaying in the wind ‘with the red gaping wound in
the throat, made some of the women sick, and they would utter little
shrieks and groans and turn their heads away. Other women walked
up to the packed mass of men, pushed their way into the pack and
looked on the dead body without the quiver of an eye-lash.. One of
the first arrivals was a man in a frenzy of passion. He '‘was bare-
headed, coatless, his eyes blazing like the eyes of a maniac. He ran
through the erowd, ran up to the body, threw up his hands, clinched
his fist and shook them at the body. Then his hands opened and his
fingers writhed. His fists closed again, and he shook them at the
body. “Now we've got you,” he screamed. “You won’t murder any
more innocent little girls. We've got you now. They won’t put any
monument over you. They are not going to get you. They are not
going to get a piece of you as big as a cigar.” The erowd yelled, and
packed closer. At this juncture, a short, thick-set man ran up to the
crowd, jostled his way through and pushed up to a place beside the
man who was cursing the body. He climbed up on something so that
he could see over the heads of the erowd. “Men, hear me,” he said.
It was Newton A. Morris, former Judge of Blue Ridge distriet, who
had just arrived from Marietta, with Attorney John Wood, of Can-
ton. They were attending at court, heard the news early Tuesday
morning, and came at top speed to the scene. “Hear me, men,” said
Judge Morris. The crowd became quiet except for a mumbling by
the man beside the body. “Citizens of Cobb County, listen to me,
will you?” said Judge Morris. They gave a murmur of assent.
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was cut down and carried to Atlanta and from there sent to
Brooklyn where his parents lived.

“Whoever did this thing—" The man beside the body broke in with
a shout: “God bless him, whoever he was.” Judge Morris laid his
hand on the man’s shoulder and asked him to be quiet for a few
minutes. “Whoever did this thing did a thorough job.” “They shore
did,” chorused the crowd. “Whoever did this thing,” said Judge
Morris, “left nothing more for us to do. Little Mary Phagan is vin-
dicated. Her foul murder is avenged. Now, I ask you, I appeal to
you as good citizens of Cobb County, in the good name of our county,
not to do more. I appeal to you to let the undertaker take it.”
The man by the body broke in again, “We are not going to let the
undertaker have it,” he shrieked. “We are not going to let them
erect a monument over that thing. We are not going to let them
have a piece of it as big as a cigar. We are going to burn it, that’s
what we are going to do. We are going to burn it. Come on, boys,
let’s burn the dirty thing.” “Men, I appeal to you,” he shouted,
“don’t do anything to this body. Let the undertaker have it. This
man has a father and mother, and whatever we think of him, they
are entitled to have the body of their son. Men, men, I appeal to
you for the good name of the country. Let all who are in favor of
giving this body over to the undertaker say ‘Aye.’” There was a
chorous of ayes. ‘Now, let all who oppose us say No.’” The man
beside the body, at the top of his voice yelled “No.” “Let all who
are in favor of giving this body to the undertaker raise their hands,”
said Judge Morris. The hands of the erowd went up.—8t. Louis.
Globe-Democrat, August 18, 1915,





